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Thisappeal involves several issues regarding the disposition of certain assets of and relating to the
estate of Adam James Burress (“Decedent”), who died intestate in a one-car accident on March 5,
2001. The Trid Court imposed an equitable lien on the insurance proceeds of an automobile
collision policy infavor of EvaBurress, the Decedent’ sgrandmother, in the amount which the Court
found she loaned to Decedent in order to purchase the automobile, which wastotally destroyed in
the accident. The Appellant, Sue Michelle Burress (“Widow™), Decedent’ swife, argues on appeal
that the Trial Court erred in failing to award her the insurance proceeds, and in ruling that payment
of the funeral expenses should take precedence over the spousal support allowances and all other
claims. The Appellees, Roy and EvaBurress, Decedent’ s grandparents, and Jeff and LindaBurress,
Decedent’ s parents, have appealed the Court’ sruling that the mobile home in which Decedent and
Widow lived prior to their separation was not permanently affixed to the grandparents’ land and thus
was the Widow’ s personal property. We modify the judgment so as to provide that the Widow’s
statutory year’s support allowance is exempt from claim against the estate for reimbursement of
funeral expenses. We affirm the judgment of the Trial Court in al other respects.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Probate Court Affirmed in Part
and Modified in Part; Cause Remanded

HoustoN M. GoDDARD, P.J., delivered the opinion of the court, in which HERsCHEL P. FRANK S and
D. MICHAEL SWINEY, JJ., joined.

Janette L. Taylor, Oneida, for the Appdlant, Sue Michelle Burress

Johnny V. Dunaway, L aFollette, for the Appellees, Jeff Burress, LindaBurress, Roy Burressand Eva
Burress

OPINION



Decedent and Widow were married on May 24, 1997. At thetime of the marriage, Decedent
was eighteen yearsold and in hisjunior year of high school, and Widow was nineteen yearsold. One
child was born to the marriage on February 13, 1999. According to Widow’s testimony, in
November of 1998 she and the Decedent moved into a mobile home which was purchased and
placed upon property belonging to Roy and EvaBurress, Decedent’ sgrandparents. Shetestified that
the funds to purchase the mobile home were provided by Roy and Eva' During the course of the
marriage, as Decedent was going to school and working part-time, and Widow remaned at home
to take care of their child, Eva provided money to enable them to pay ther bills and expenses.

In March of 1997, Eva gave the couple six thousand dollars in order to buy a Ford Probe.
The Probe was titled in both Decedent and Widow’s name. In June of 2000, Eva cashed in a
certificate of deposit in the amount of $17,534.61, and provided that money to the couple for them
to purchase a new automobile. The exact nature of the transaction isin dispute; Eva testified that
it was aloan to the Decedent, which he promised to pay back after school and when he was able.
Widow testified that the money was a gift to the couple.

On June 12, 2000, the couple bought a new Ford Mustang. The purchase price was
$17,334.65, which they paid in alump sum by check. The Mustang wastitled in Decedent’s name
only, and he was its primary driver, as he used it to commute back and forth to school. Widow
primarily drove the Probe.

The Decedent filed acomplaint for divorce on January 25, 2001. Inthecomplaint healleged
that the date of the parties’ “final separaion” was January 5, 2001. Decedent continued to drivethe
Mustang, and Widow todrivetheProbe, during their separation. On March 5, 2001, while Decedent
and Widow were separated and the divorce action pending, the accident occurred which resultedin
Decedent’ s death and the destruction of the Mustang. Decedent died intestate.

OnMarch 13, 2001, the Complaint inthe present action wasfiled by Jeff and Linda Burress,
Deceased’ s parents, and Roy and Eva Burress. At trial, the Plaintiffs presented the testimony of
Christopher Duncan, the insurance agent who had underwritten the automobile insurance policy on
the Probe and Mustang. Mr. Duncan testified that on February 2, 2001, Widow came to his office
and requested that Decedent’ sname be dd eted from thepolicy, and that the M ustang be del eted from
the policy’s coverage. Mr. Duncan made the requested changes, and sent a letter to Decedent
informing him that the Mustang would no longer be insured after February 12, 2001.

Jeff and Lindamade arrangementsto secure another insurancepolicy for their son’ sMustang,
and the new policy, issued by State Farm Insurance Company, went into effect on or about February
12, 2001. Jeff and Linda paid the first premium by a check dated February 12, 2001.

1Our use of the first names of the parties should not be construed as any disrespect, but rather isfor ease of
reference.
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After Decedent’s death on March 5, 2001, a dispute arose concerning who should have the
right to direct the funeral and buria arrangements. By order entered March 5, 2001, the Circuit
Court for Scott County ruled that “since Adam Burress [Decedent] and Michelle Burress were
separated and not living together at thetime of death, the circumstances would dictate that hisfather
be permitted to direct the funeral and burial arrangements.” After the funeral, Jeff filed aclaim
againg the estate for reimbursement of funeral expensesin the amount of $12,716.91. Healsofiled
aclaim for reimbursement of the first insurance premium payment to State Farm in the amount of
$246.42, which the Tria Court granted. The State Farm policy contained a death benefit provision
in the amount of $5,000, which the Court awarded to Widow.

Following a bench trial, the Court held that Eva had loaned the money to Decedent and
Widow for the purchase of the Mustang, and the Court imposed an equitable lien on the collision
insurance proceeds in the amount of $17,334.65. The Court ordered that “this equitable lien shall
be satisfied by the Clerk paying to EvaBurress, the sum of Fifteen Thousand Seven Hundred Forty-
Four Dollars [$15,744.00] from the funds paid into the Clerk’s Office by State Farm, which
represents the collision coverage proceeds under the policy.”

Widow appeals, raising thefollowing issueswhich werestate from those set out in her brief:

1. Whether the Trial Court erred by imposing an equitable lien on the insurance proceedsin
Eva sfavor.

2. Whether the Court’ sruling allowing Evaand Jeff to testify about an oral transaction with
the Decedent violated T.C.A. 24-1-203 (the “Dead Man’s Statute”), and the hearsay rule.

3. Whether the Court erred in ruling that “ payment of thefunerd expensesisapriority daim
to be paid ahead of the spousal alowance and dl other claims.”

In addition, Roy and Eva have raised the issue of whether the Trial Court erred in ruling that the
mobilehomeinwhich the Decedent and Widow lived was not permanently affixedto Roy and Eva's
realty, and thus was Widow’ s personal property.

Asnoted earlier, the parties disagree about whether the $17,534.61 provided by Evafor the
purchase of the Mustang was aloan or a gift. Widow testified that it was a gift to the couple. Eva,
on the other hand, testified as follows regarding the agreement between Decedent and her:

A: All right. | was going to pay for the car for him, and he [Decedent] said, “I don’'t have
time to get off from work and get over there before the dealership closes, and | will send
Michelle [Widow] out and she'll get the cash and bring it to me,” and he said he would-he
didn’t want—hewasn’t one to take handouts or you could giveit to him, you know, so | said,
“Well, it will bealoan.” And he said it would. He said, “Mamaw,” he said, “when | finish
college and | get back on my feet,” he said, “I’ll pay you back.” That’s what he said.



Q: Did you expect him to pay you back?
A:Yes, | did.

Q: Did you intend for him to pay you back?
A: Yes. Because I'd already bought him one.

Q: Now, the one that you had already bought him, that was the Probe that we were talking
about?

A: That’sright.

Jeff, Decedent’s father, testified that he was present during the conversation between Eva and
Decedent regarding the money for the Mustang, and that Decedent told him that “Mamaw’ s going
to loan me the money, and when | get on my feet out of pharmacy school I’m paying her back.”

Widow objected to both Jeff and Eva s tesimony on hearsay grounds, and she also argued
that admission of thetestimony violated T.C.A. 24-1-203, known asthe* Dead Man’ s Statute,” which
providesas follows:

In actions or proceedings by or against executors, administrators, or
guardians, in which judgments may berendered for or aganst them,
neither party shall be dlowed to testify against the other as to any
transactionwith or statement by thetestator, intestate, or ward, unless
called to testify thereto by the opposite party.

Widow argueson appeal that the Trial Court erred in overruling her objectionsand allowing
the testimony of Jeff and Eva. This Court, in the case of Baker v. Baker, 142 SW.2d 737
(Tenn.Ct.App. 1940), set forth the general principle of construction of the Dead Man’s Statute,
noting that “[t]he courts of this State have taken the view that our statute must be strictly construed
as against the exclusion of thetestimony and in favor of itsadmission.” The Baker court continued
itsanalysis as follows:

Having in mind that the general purpose of the satute undoubtedlyis
to protect the estates of decedents from fraudulent and fictitious
claims and the strict construction adopted by our court against the
exclusion of the testimony, we think it a reasonable view that the
statute does not contemplate a proceeding, the result of which can
neither increase nor diminish the assets of the estate but concerns
only the manner in which the assets will be distributed.

Baker, 142 SW.2d at 744.



Eva cites the above rule and argues that, under the circumstances of this case, the collision
insurance proceeds will not pass into the estate irrespective of which party receivesthe funds. As
Evapointed out to the Trial Court, Widow’ s position isthat the proceeds should passdirectly to her,
not to the estate. Evaargues that, inthe event that this Court finds and upholdsan equitablelienin
her favor, then the proceeds, which were paid into court by State Farm, should go directly to her.
Thus, Evaargues, under either party’ stheory of the case, and regardless of which party prevailsand
receivesthe funds, they will not passinto the hands of the estate' s personal representative and will
never become a part of the estate.

By itsexpressterms, the Dead Man’ s Statute applies only in cases“ by or against executors,
administrators, or guardians.” In keeping with our generd principle of strictly construing the statute
in favor of the admission of testimony, this Court has ruled that where an action is brought againg
a surviving party in his or her individual capacity only, the statute does not apply. McKamey v.
Andrews, 289 S.W.2d 704 (Tenn. Ct. App. 1955); Hooper v. Neubert, 381 S.W.2d 569 (Tenn. Ct.
App. 1963).

In the present case, the Plaintiffs did not file an action against the estate, but chose instead
to proceed directly against State Farm and Widow in her individual capacity. Sheis not before the
Court in her representative capacity; thereforethe Dead Man’ s Statuteisinapplicable under the facts
of this case.

Regarding Widow’ s hearsay argument, Plaintiffs assert that Decedent’ s statements come
under Tenn. R. Evid. 804(b)(3), the* statement against interest” exception to the hearsay rule. This
rule, which requires that the declarant be unavailable as a witness, provides that statements of the
following nature are admissible:

A statement which was at the time of itsmaking so far contrary to the
declarant's pecuniary or proprietary interest, or so far tended to
subject the declarant to civil or criminal liability or to render invaid
aclaim by the declarant aganst another, that a reasonable person in
the declarant's position would not have made the statement unless
believing it to be true.

WeagreewiththeTrial Court that Decedent’ svoluntary acknowledgment of adebt and hisassertion
of hisobligation to repay aloan to Eva was a statement against his pecuniary interest, and we find
no error in the admission of thistestimony.

Wenext address Widow’ scontentionthat the Trial Court erred by imposing an equitablelien
on the proceeds of the collision insurance policy. In Greer v. American Security Ins. Co., 445
S.W.2d 904 (Tenn. 1969), the Supreme Court stated asfollowsregarding the equitablelien doctrine:

An equitable lien isaright, not recognized at law, to have afund or
specific property, or its proceeds, applied in whole or in part to the
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payment of a particular debt. It is not an estate or property in the
thingitself, nor isit aright to recover thething; that is, it isnot aright
which may be made the basis of a possessory action, but is merely a
charge upon it.

“Even in the absence of an express contract, a lien, based upon the
fundamental maxims of equity, may be implied and declared by a
court of chancery out of general considerationsof right and justice as
applied to the rdations of the parties and the circumstances of their
dealings.”

There must be an intent to make the particular property, real
or personal, a security for the obligation; but, that intent being clear,
equity will treat an agreement to giveamortgage or lien, as effective
to create an equitablelien, wheremoney has been parted with onfaith
that there would be a compliance.

Thus it is gpparent that, even in the absence of an express
contract, an equitablelien may be created by implication, based upon
the intention and circumstances of the parties. An equitable lien
cannot, however, be based merely upon moral obligations alone, but
must find a basis in established equitable principles.

Greer, 445 S.W.2d at 907 (quoting Milamv. Milam, 200 SW. 826 (Tenn. 1918); internal citations
omitted).

In the present case, dthough thereisalso evidenceto the contrary, there is ample evidence
intherecord fromwhichthe Tria Court could reasonably have concluded that the Decedent and Eva
orally agreed that shewould providethefundsto pay for the Mustang in return for apromiseto repay
her by Decedent when he finished school and “got on hisfeet” financially.

The Trial Court made a finding that “in this case, we have a marital relationship that was
completdy broken, of two parties that were estranged.” We believe it is significant that at the time
of the accident, divorce proceedingswerewel | under way and the partieswereliving separately. The
Tria Court, after finding that therewasaloan from Evato Decedent, provided thisfurther reasoning
in support of hisimposition of an equitable lien in favor of Eva:

The troubling part here that draws the Court back is the equitable
consideration. The Court should not be loose and free in its
application of equity, especially inoverpowering or supersedingwhat
might be matters of statutory or contract law. But the equitable
consideration that continues to draw the Court back and that is
compelling isthisact of [Widow] in cancelling the policy. Thisisa
troubling aspect of the facts of this case. And the question comes
should [Widow] have benefits from policy coverages that she
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attempted to cancel out. After al, | think we have to redize that had
she had her way, had [Widow] had her way in her intentions at that
time there would have been absolutely no coverage on the Mustang
whatsoever.

What we have hereisasituation where [ Widow] would be benefitting
from a policy coverage she tried to cancel, apolicy coverage which
she had no part in paying, and apolicy coveragein the end which she
tried to terminate. This is a matter of equity that the Court cannot
overlook. To allow [Widow] to benefit under a policy under these
arrangements would, in the Court’ s opinion, violate the precepts of
equity and be unjust enrichment.

While the Court’ s factual analysisis not precisely correct in that Widow did not attempt to cancel
the State Farm insurance policy, it remainstrue that she had no involvement in procuring or paying
for the State Farm policy, the need for which was precipitated by her actions in cancelling
Decedent’ sformer automobile insurance policy. We agree with the Court’ sfinding that, under the
peculiar facts of this case, to allow Widow to receive the proceeds of the collision policy
unencumbered by an equitable lien in favor of Eva, would result in an inequitable windfall and
unjust enrichment.

The Supreme Court, in discussing the equitable lien doctrine, has noted that “one of the
maxims underlying the doctrineisthat equity regards as done that which ought to bedone.” Milam
v. Milam, 200 SW. 826 (Tenn. 1918). Wefind no error inthe Trial Court’ sruling in favor of Eva
on thisissue.

Widow presents the argument that the Court erred in allowing the policy proceeds to be
encumbered by an equitable lien because Evawas not listed on the policy as aloss payee, and she,
asasurviving spouse, was so listed. The State Farm policy & issue providesthefollowing regarding
payment of proceeds under the policy:

We will pay any amount due:

1. to theinsured,

2. to aparent or guardian if theinsured isaminor or an incompetent person;

3. to the surviving spouse; or

4. a our option, to any person or organization authorized by law to receive such
payment.

(Emphasisinoriginal.) Inour view, Evaproperly fallsinto the category of a*“ person. . . authorized
by law to receive such payment.” We also notein passing that the term “spouse” is defined in the
policy as “your husband or wife who resides primarily with you.”



Widow further assertsthat the Trial Court should havefound that the Mustangwasthefamily
vehicle, to which she as surviving spouseisentitled to receive as exempt property. The Trid Court,
however, ruled that the Ford Probe, which wastitled in both Decedent and Widow’ s name, wasthe
family vehicle, and we find no error in this judgment.

Finally, Widow arguesthat the Court erred in holding that “ payment of thefuneral expenses
isapriority claimto bepaid ahead of the spousal allowanceand all other claims.” The Court granted
Jeff Burress a judgment against the estate in the amount of $12,716.91 as reimbursement for his
expenditures for funeral expenses.

T.C.A. 30-2-317 provides the following, in relevant part, regarding the priority of claims
against an estate:

(a) All claims or demands against the estate of any deceased person
shall be divided into the following classifications, which shall have
priority in the order shown:

(1) First: Costs of administration, including, but not limited to,
premiumson the fiduciary bonds and reasonable compensation tothe
persona representative and the personal representative’s counsel;
(2) Second: Taxes and assessments imposed by the federal or any
state government or subdivision thereof;

(3) Third: Reasonable funeral expenses. . .

T.C.A. 30-2-102, the statute providing for a year’s support alowance for the surviving
spouse, provides as follows in relevant part:

(@) In addition to the right to homestead, an el ective share under title
31, chapter 4, and exempt property, the surviving spouse of an
intestate. . .isentitled to a reasonabl e allowance in money out of the
estate for such surviving spouse’ s maintenance during the period of
one (1) year after the death of the spouse, according to such surviving
spouse’s previous standard of living, taking into account the
condition of the estate of the deceased spouse.

(d) The allowance authorized by this law is the absolute property of
the surviving spouse for such uses and shall be exempt from all
claims and shall not be taken into the account of the administration
of the estate of the intestate or seized upon any precept or execution.

2T.C.A. 30-2-317 was subsequently amended by the General Assembly to reorder the priority of reasonable
funeral expenses from third to second priority. This amendment, which has no bearing on the disposition of this case,
became effective on June 19, 2001.
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(Emphasis added). Because T.C.A. 30-2-317 listsfuneral expensesasa“clam” against the estate,
the year’s support allowance for a surviving spouse is exempt from a claim for reimbursement of
such expenses. It wasthuserror for the Trial Court to order that “[p]ayment of the funeral expenses
isapriority claim to be paid ahead of the spousal alowance. . .”

ThePlaintiffs, intheir appeal, present theissue of whether the Trial Court erredinruling that
the mobile homein which Decedent and Widow lived, and which was placed on theland of Roy and
EvaBurress, was not permanently affixed to the realty and thus was Widow’ s personal property.
The Trial Court made the following findings regarding this issue:

First, that the physical additionsto the mobile home which plaintiffs
argue, among other things, as factors indicating the mobile homeis
permanently affixed totheredty, were essentially a standard array of
routine attachments such as tie-downs, anchors and concrete block
support pillarsin compliance with HUD regulations, all customarily
used to stabilize and secure the placement of mobile homes,

Further, that the porches and decks, sharing common
attachment to the mobile home and realty, were in fact originally
purchased along with the mobile home as persondty, by the title
owners,

Further, that the various utility hook-upsfor the mobile home
areroutineand customary for all installationsin thetrade, and do nat,
in themselves, constitute measures permanently affixing the mobile
home to the realty,

Further, that the skirts and underpinnings came with original
purchase of the mobile home as personalty, and that there is nothing
remarkable or permanent about the landscaping and site preparation
suggesting a merger of personalty and realty, which essentialy was
a cleared area for the mobile home, a gravel parking area and
driveway for ingress/egress, and a concrete pad for placement of the
central air system,

Further, that there was proof in the record that the maobile
home was severable and removable en masse from the redty,

Further, the proof indicated that had Roy and EvaBurress, in
the course of providing the purchase money for the mobile home,
wished to retain ownership of the mobile home, they easily could
havedone so by simply listing themselvesasownersonthe certificate
of titlein the same way, according to testimony, they wereretaining
title ownership to the underlying realty until, in their opinion,
marri age was stable, whereby the Court finds the mobile home was
agift from Roy and Eva Burress to [ Decedent and Widow],

Further, the intent of the owners of the mobile home, as
presented in the proof of this case, is at best disputed and
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controverted, whereby the plaintiffs have not met the burden of proof
necessary to prove by a preponderance of the evidence that title
owners of the mobile home intended that it become a permanent and
inseverable part of therealty. . .

The Court concluded and ordered that “ the mobile homeispersond property, and not aninseverable
part of or permanently affixed to the realty, and therefore, is solely and exclusively owned by
[Widow], by operation of law and as surviving spouse of the decedent.”

Our review of therecord reveal sthat these findings are fully supported by the testimony and
other evidence in the record, and that there is scant, if any, evidence to the contrary. We find no
error inthe Trid Court’ s ruling that the mobile home is not permanently affixed to Roy and Eva's
real property, and in the Court’ s awarding it to Widow.

For the foregoing reasons the judgment of the Trid Court is affirmed in part and modified
in part, and the cause remanded for such further proceedings, if any, as may be necessary and for
collection of costsbelow, which are, asare costson apped, adjudged one-half against Appellant, Sue
MichelleBurress, and one-half againgt Appellees, Roy Burress, EvaBurress, Jeff Burress, and Linda
Burress.

HOUSTON M. GODDARD, PRESIDING JUDGE

-10-



